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Department of Energy

Bonneville Power Administration
P.O. Box 3621

Portland, Oregon  97208-3621
 FORMDROPDOWN 




 FORMDROPDOWN 


     
In reply refer to:  KEW-4


Mr. Frank L. (Larry) Cassidy, Jr.



Chair, Northwest Power Planning Council

851 Sixth Avenue, Suite 1100

Portland, OR  97204-1348

Dear Mr. Cassidy:

We are pleased to provide recommendations to the Northwest Power Planning Council (Council) as you begin the process of amending the Regional Fish and Wildlife Program.  We also commend the members of the Council for their efforts over the past two years to complete the Multi-Species Framework Process that brought focus to and highlighted the critical need for a comprehensive and coordinated approach to fish and wildlife mitigation in the Columbia River Basin.  The Program Amendment Process now underway is the logical next step towards establishing a sound scientific foundation including broad policies, goals and objectives at both the Columbia River Basin and ecological province levels for future actions within the Program.  We are in agreement with the Council’s approach as outlined in the Strawman document and ask that the Council clearly describe its goals and objectives for the Fish and Wildlife Program.  

Our recommendations fall into several categories summarized briefly in this cover letter.  A more detailed description of these points, where needed, is contained in the Enclosure(s).  Please also incorporate by reference the Federal Caucus’ Conservation of Columbia Basin Fish – Building a Conceptual Recovery Plan (formerly known as the All H Paper) when it is released in several weeks.  In it are coordinated recommendations from the agencies comprising the Federal Caucus.  These recommendations outline a conceptual recovery plan that reflects the Administration’s views on the steps necessary to address survival and recovery issues for Endangered Species Act (ESA) listed species across their life cycles.  Integrating these steps into the program would be a major step toward uniting two of the Region’s most promising mitigation and recovery planning processes.

Fish and Wildlife Budget Memorandum of Agreement (MOA) - As described in an April 3, 2000, letter to you and Council, the BPA Administrator addressed the fact that the expiration of the MOA covering Bonneville’s funding commitment for implementation of the Council’s Fish and Wildlife Program and the Federal Columbia River Power System (FCRPS) Biological Opinions will occur on September 30, 2001.  She also addressed the disposition of the unspent carryforward funds originally planned for the FCRPS capital improvements as part of the Corps of Engineers and Bureau of Reclamation budgets and future fish and wildlife funding after the term of the MOA.  Those points are still applicable and are summarized below.  

Bonneville is committed to meeting its fish and wildlife obligations once they have been established, including its trust and treaty responsibilities, as stated in the Fish and Wildlife Funding Principles that Vice President Gore announced in September 1998.  We are committed to funding the Bonneville share of the Regional Plan, as identified through both the Council’s Program and the FCRPS Biological Opinions, and have positioned ourselves financially through the rate setting process to abide by our commitment.  For those funds budgeted for repayment to the Federal Treasury for Corps and Bureau capital improvements, a substantial amount remains unexpended due primarily to Congress’ decision not to appropriate funds along the timeframe originally estimated when the MOA was established.  As we committed in the fish budget MOA, we will keep any funds planned, but unspent, available for the benefit of fish and wildlife and will not reprogram them for non-fish and wildlife use. 

Additional funding needs that arise prior to the expiration of the MOA for actions identified in the FCRPS Biological Opinion(s) for the protection of ESA-listed species, or for focused immediate actions to benefit fish and wildlife arising prior to the completion of a Regional Plan, are anticipated to be handled under existing MOA limits.  We would look first to any unallocated funds in the Direct Program budget, second to any savings from completed projects through deobligations from their closed contracts, and finally, if necessary to reallocation between categories under the MOA.  We believe, however, that an immediate focus upon reallocation under the MOA would shift the Region’s attention away from the development of a sound Regional Plan, part of which include Council’s efforts to establish a firm scientific basis, clear goals and measurable objectives for the Fish and Wildlife Program.  

Improvements for Fish & Wildlife Project Implementation and Financial Management Standards - Our staff, in coordination with the Columbia Basin Fish and Wildlife Authority (CBFWA), the Council, and others have been developing draft policies and procedures for our overall management of Bonneville-funded fish and wildlife projects.  We have specifically focused upon improving the contracting, tracking, reporting for results, budgeting and invoicing by task, and overall data management for fish and wildlife expenditures of ratepayer funds.  Once these policies and procedures have been completely developed and shared, we will require full support from the Council and the Columbia River stakeholders to begin implementation of all Bonneville-funded fish and wildlife contracts consistent with these standards.  

The question of data management remains the key accountability issue for the regional fisheries managers.  We are awaiting the results of the Independent Scientific Review Panel’s recent review of the regional data systems as well as the four Northwest Governors first annual report on past fish and wildlife investments through the Council’s Program.  We feel these efforts will assist the Region’s stakeholders for use in future decision making.  

Performance Standards for Projects – The concept of performance standards is gaining acceptance in the Region as a means by which attainment of specific recovery and/or mitigation objectives can be measured.  They also serve as a more methodical basis for adaptive management.  Several definitions should be clarified.  A performance measure is a biological or environmental condition, e.g., survival or dissolved oxygen, which, when measured, indicates success or failure in advancing toward some specified objective or performance standard, e.g., 95% survival or 20% dissolved oxygen.  For example, in the draft Mid-Columbia Habitat Conservation Plan (HCP), one key performance measure is smolt survival passing a dam.  The parties participating in the HCP have specified the performance standard as 95% smolt survival.  Other performance measures and associated standards may emerge from the National Marine Fisheries Service’s and U.S. Fish and Wildlife Service’s long-term biological opinions or regional analytical forums such as Plan for Analyzing and Testing Hypotheses (PATH), Cumulative Risk Assessment or Ecosystem Diagnosis and Treatment (EDT).

Performance measures and standards are a valuable way to prioritize actions and assess progress toward clearly stated recovery or mitigation objectives.  Bonneville recommends that the Council include recovery and/or mitigation objectives, performance measures and performance standards in its Fish and Wildlife Program.  For example, the Council’s Fish and Wildlife Program’s biological objectives might include numbers of adult anadromous and resident fish produced and relative proportions of wild, hatchery, or supplementation fish in any particular watershed or stream reach.  In addition, performance measures and standards should be consistent with those under development by the Federal Caucus as outlined in its draft “Conservation of Columbia Basin Fish – Building a Conceptual Recovery Plan.”  Performance measures and standards should be developed and applied, recognizing that their application across all four “Hs” will affect a variety of state, Federal and Tribal jurisdictions.  The integrated approach of performance standards across all life stages and all H’s is necessary to ensure continuity of population rebuilding and recovery strategies, connectivity of habitat and proper functioning of ecosystem processes, and ultimately, the population level performance necessary to lead to rebuilding and recovery.  The integrated approach also provides the opportunity to best allocate available resources to achieve the greatest potential benefit to fish and wildlife.
Overall Coordination and Consistency of Council Program with Current Processes – The following regional processes affect fish and wildlife in the Columbia River Basin to some extent:  The Federal Caucus’ Conservation of Columbia Basin Fish – Building a Conceptual Recovery Plan, Draft Biological Assessment on Operation and Configuration of the Federal Columbia River Power System (FCRPS) and the soon to be released Biological Opinions on that subject, Interior Columbia Basin Ecosystem Management Project (ICBEMP), Yakima River Basin Water Enhancement Project, Columbia Basin Forum, U.S. Army Corps of Engineers’ Lower Snake River Feasibility Study EIS, Clean Water Act TMDL development, various State and Tribal resource management plans, and U.S. v. Oregon.  Coordination and consistency among these processes, particularly those requiring Bonneville’s compliance under the Endangered Species Act (ESA)and implementation of the Council’s Fish and Wildlife Program is essential for development and implementation of a comprehensive, scientifically sound, and cost-effective regional plan that will enable progress towards recovery of ESA-listed anadromous and resident fish populations.  

Close coordination between the Program and the hydrosystem biological opinions for ESA compliance is essential.  Given the urgent need for BPA to devote ratepayer resources to ensuring the avoidance of jeopardy to and aiding in recovery of ESA listed species, there is no room for conflicting mandates or duplicative processes.  Consequently, BPA hopes that the program structure is such that when BPA meets its hydrosystem management obligations developed through processes specified in the forthcoming biological opinions, then those actions should be consistent with the Program.  Where the Program addresses hatchery and habitat actions, especially immediate actions, BPA hopes that coordinated subbasin planning results in opportunities for achieving increased production and survival in those subbasins with listed species.  Appreciating that the Council makes recommendations to BPA regarding priorities of measures, participants in the amendment process must remember that BPA and other federal agencies remain accountable for achievement of satisfactory progress and results. 

Subbasin Assessments and Plans – The Council’s plan to support the Fish and Wildlife Program with a set of standardized subbasin assessments and plans is commendable.  We believe this process should be accelerated so that, wherever possible, subbasin assessments, plans and subsequent provincial plans are finished within two years.  The current time schedule needs to be accelerated to be effectively coordinated with the federal “Conservation of Columbia Basin Fish – Building a Conceptual Recovery Plan,” and potential FCRPS Biological Opinion habitat actions.

Criteria for Prioritization of Possible Actions, Including High Priority Immediate Actions – Bonneville recognizes the importance of a process with clear criteria for early identification of critical actions in all program areas, especially hatcheries and habitat, that can help achieve progress towards recovery of salmon and steelhead stocks.  We also realize the value of subbasin assessments and planning as valid tools for evaluating what has been accomplished to date in a geographic area, what biological gaps or needs still exist and for identifying new strategies to meet and resolve these needs.  Bonneville emphatically does not wish to circumvent this valuable planning process for rigorous evaluation of projects for funding.  We also appreciate the valuable work ongoing in these subbasins by the various stakeholders, particularly the local governments and the private landowners.  We fully support the use of watershed assessments and plans for coordinating mitigation.  Our proposed criteria outlined in the attachment to this letter respects the importance and value of the watershed assessment and planning process, as well as the need for the involvement of local groups and landowners in the planning, evaluation, selection and implementation of whatever actions are recommended.  Consequently, we expect only a focused number of projects to be agreed upon regionally as actions that require an expedited evaluation and consideration for immediate implementation.  Immediate action items benefiting critical need populations should fit a time frame for implementation by the end of 2001 and must have measurable, beneficial effects on these populations in the short term.  We fully support and strongly encourage the Council to use their existing within-year process for considering immediate, high priority actions brought forward by the resource managers and others for implementation.  

Continued Importance of Independent Science Review of Proposed Actions –Scientific review of projects by the Independent Scientific Review Panel since the inception of the Fish & Wildlife Budget MOA has strengthened the credibility of projects recommended by the Council and funded by Bonneville.  We heartily recommend the continued rigorous review of criteria for the selection of projects, both early action and those reviewed on a rolling basis during the Council’s Provincial Review Process, and the projects themselves to help ensure that the most sound, scientifically-based projects are chosen for ratepayer funding.  Those projects recommended by USFWS and NMFS for ESA compliance by Bonneville may also be reviewed for their scientific merit prior to implementation.  

Comments on Current Program Issues:  Crediting for Wildlife and Establishing a Crediting System for Offsite Mitigation– The Council’s crediting plan for past wildlife losses due to the operation of the FCRPS has been the prime example of accountability for mitigation actions within the region.  Well over 50% progress has been achieved to date for these losses within the Basin with some projects approaching 100% mitigation or greater of the original construction losses.  As project prioritization shifts to a geographic and ecologically based province and subbasin approach, how the present crediting plan for wildlife fits is unclear.  If wildlife needs are subsumed within those identified within each geographic area, the present crediting plan may not be an appropriate gauge for mitigation.  Conversely, using a quantifiable system for measuring progress towards a goal, such as the past wildlife crediting system, may be the best approach for gauging progress towards whatever goals are established for all other offsite mitigation funded under the Council’s Fish and Wildlife Program.

Bonneville has funded a wide range of activities as offsite mitigation, protection, and enhancement for fish & wildlife losses due to the construction and operation of the FCRPS since the passage of the Northwest Power Act in 1980.  With the exception of wildlife, we have not received mitigation credit for these projects.  As described in the “Conservation of Columbia Basin Fish” Paper, the Federal Caucus is considering establishing a tiered structure of performance standards including those across all of the H’s.  This new concept of performance standards will allow a mix of measures to be chosen for achieving established performance objectives for survival increases along different salmon and steelhead life stages.  Coupled with appropriate monitoring and evaluation, a record of progress towards achievement of these standards can be documented.  We suggest the Council work closely with the Federal Caucus to establish a consistent set of performance standards and crediting system for all of the H’s .  We also suggest the current wildlife crediting approach be the basis for how the region measures progress towards these performance goals.  

In lieu policy – Consistent with the Northwest Power Act, BPA may use the Bonneville Fund to protect, mitigate, or enhance fish and wildlife to the extent affected by the development and operation of the FCRPS.  Bonneville may do so as long as no other entity already has the authority or requirement pursuant to law or contract to make that expenditure.  To ensure projects recommended by the Council meet this legal standard, Bonneville proposes that between the project prioritization stage and Council’s approval stage, projects that may possibly violate the in lieu funding prohibition be submitted to Bonneville for legal review.  Bonneville would provide initial review within 10 days of a project’s submission.  If Bonneville believes the project may violate the in lieu provision, Bonneville will provide a written explanation of why and work with the Council and the project proponent as needed to clarify the proposal and Bonneville’s decision.

Thank you for this opportunity to respond to your call for recommendations to the Amendment Process.  

Sincerely,    

Robert J. Austin 

Deputy Director for Fish and Wildlife

Enclosure

bcc:

J. Johansen – A-7

S. Wright – K-7

K. Hunt – KR-7

A. Smith – KE-4

S. McNary – KEW-4

M. Shaw – KEWN-4

J. Rowan – KEWI-4

J. Taves – KR-7C

J. Smith – KT-Spokane

P. Key – LN-7

C. Whitney – PL-6

Official File – KEW (FW-24-11)

ENCLOSURE

Outline of draft Program amendment for Fish & Wildlife project implementation and financial management standards

Preamble:

In 1995, Bonneville and the Council agreed to establish a public process to recommend projects for funding by Bonneville.  In 1996, The Secretaries of Energy, Commerce, Interior, and Army, on the behalf of Bonneville and involved federal agencies, signed a Memorandum of Agreement (MOA) for fish and wildlife project funding.   The MOA incorporated specific procedures for agency and tribal recommendations to the Council and the initiation of independent scientific review of project proposals.  The Congress subsequently amended the Northwest Power Act to formalize the Council’s process for recommending projects for Bonneville funding and to require independent scientific review and public comment.

With this regional process in place, the Council and Bonneville have turned attention to improving the program’s standards for management and accounting of project investments.  Following an independent review of the program’s management practices, Bonneville has initiated the adoption of specific policies and procedures for project implementation.  The goal of these practices is to improve the fiscal accountability and reporting of program investments as well as to establish a base of analysis for reporting project spending and determining future needs.

These practices need to begin with the Council’s project selection process when projects are first proposed.  They need to carry through the steps of budget approval, contracting, and progress reports and project completion.  These practices need to be supported by regular regional review and decision making and mechanisms to constructively air and resolve disputes.  These proposed amendments are intended to incorporate improved financial management practices into the standards of the Program.

Project Development:

The Council shall require project sponsors to propose projects for funding with separate budgets as appropriate for planning and design, construction and other implementation, monitoring and evaluation, and operation and maintenance.  The work proposed in each of the phases should be defined by objectives with sufficient description of the associated tasks to define subsequent contract schedules and deliverables.  

Start of Year Budgets:

Prior to the beginning of each Fiscal Year, the Council shall recommend to Bonneville a specific budget for each project recommended for funding in the year.  The Council’s budget recommendations shall define separate budgets for the project phases defined by the project sponsors.  

The Council’s start of year budget shall reconcile the use of funds committed to projects in previous budget but that remain unspent.  The Council shall recommend whether such funds should remain available to the project budget or should be reallocated to other budget line items.

The Council shall also define initial amounts to be maintained in any budget line items not allocated to specific projects.  The Council shall define in its guidance letter terms for allocating funds from these budget line items to specific projects during the fiscal year.  

Bonneville shall review the Council’s budget recommendations once adopted.  Bonneville will notify the Council of any discrepancies in funds available to projects, either individually or in total.  The Council and Bonneville shall schedule an initial review to discuss any such discrepancies or remaining questions about initial funding assumptions.  The Council shall seek the recommendations of the fish and wildlife managers concerning these issues and then develop its own recommendations to Bonneville to resolve these issues.

Contracting for project implementation

The Council acknowledges that Bonneville retains full authority for the selection of project contractors, establishing final budget obligations for projects, and setting terms and conditions for contract performance.  In turn, Bonneville shall promptly notify the Council where proposed budgets or scopes of performance are significantly different from what was defined in the project selection process and the final Council recommended budget.  Bonneville shall seek Council concurrence for committing funds to projects in excess of ten percent of the recommended project budget or phase budget as appropriate.  Unless Bonneville defines a contractual obligation or statutory recommendation to commit such funds, Bonneville shall not proceed with final contracting pending Council guidance.

In all such instances, the Council shall seek the recommendations of the fish and wildlife managers before making its own recommendations to Bonneville.

Bonneville may, from time to time, have reason to propose an alternative contract to implement recommended projects.  These reasons may be grounded in past performance of the contract or the ability of the project sponsor to manage and account for project funds consistently with the practices defined in the Program.  In such instances, Bonneville will notify the Council of the reasons for such alternative implementation mechanisms and of its decision on how to proceed with contracting for project implementation.

Reporting requirements

Bonneville shall define terms and conditions for project contracts which support timely and complete reporting by contractors of expenditures and progress towards defined project objectives.  These requirements should ensure that project sponsors report expenditures and progress in enough to detail to monitor performance of the specific tasks and objectives identified in the original project proposal as forwarded from the Council.

Bonneville shall maintain and improve dissemination of project performance and expenditure reports.   The goal should be to make reports from project sponsors available on the World Wide Web as soon as possible after reports are received.

Within-Year Budget Reallocations

Bonneville and the Council shall continue to provide formal review and decision-making to modify the start-of-year budget for each fiscal year.  The review should include a formal definition of the scope of work to be modified for funding and the specific budget to be made available for that work.  The Council shall ensure that the fish and wildlife managers have the opportunity to review the proposed budget modifications and present a recommendation for Council action.  The Council shall deliver to Bonneville a written recommendation addressing the scope of work to be modified and the appropriate reallocation of program funds.

Annual Project Funding Reconciliation

Bonneville shall ensure that project budget obligations are reconciled annually.  This reconciliation shall include accounting by the project contractors of the actual expenditures by task of funds obligated to the project and a timely final billing for the year’s work.  The sponsor shall specifically identify any tasks remaining uncompleted that should be incorporated into the scope of work for the following year. 
Bonneville shall recommend the incorporation of such work with funds available to be “carried over” into the next fiscal year.

Recommendations on Council Strawman Language (January 28, 2000 Draft)

P.3:  The Strawman indicates "An important criterion for a funding recommendation will be consistency with the goals and objectives in the revised program and in the relevant subbasin plan, when adopted."  The direction of this intent is right; however, BPA believes the standard of the criterion should be stronger: to achieve a funding recommendation, a non-research project must show it will aid in the fulfillment of the goals and objectives in a measurable way; i.e., the results can be traced through monitoring and evaluation (M&E).  A measure needs to be more than "not inconsistent"; it needs to actively, positively support the goals and objectives.

P. 3:  M&E includes measurement of the biological benefits.  To be more properly aligned with the scientific method, M&E should actually be directed toward proving or disproving null hypotheses.  BPA will use the M&E results as the basis upon which it will encourage or discourage continued funding for a particular measure in its discussions with the Council and project proponent.

P.4.  Part 2A:  The vision for the Basin.  The first of the three components stated ignores the rich and vibrant--though not necessarily native--fish and wildlife abundance the basin enjoys currently.  If the goal is native fish and wildlife in native habitats, the Program should so state and there should be a call for agencies and tribes to recommend measures that will reduce the non-native species in the basin and increase the native species. 

P.4  Part 2A:  Vision, bullet two:  BPA doesn't disagree that an appropriate goal includes ensuring that F&W contribute to the economic, social, and cultural well being of the Basin.  However, there should be some acknowledgment that the burden of achieving these goals cannot fall solely upon BPA because it lacks the statutory direction to achieve such goals.

Recommendation for the Vision:  “To balance on the one hand the protection, mitigation, and enhancement of fish and wildlife, and the recovery of listed species, while on the other hand ensuring the region an adequate, efficient, economical, and reliable electric power supply.”  The vision and the program that supports it needs to expressly address the dilemma created by the conflicting statutory mandates imposed on the management and use of the Columbia River Basin.  

When the dams were authorized, Congress was fully aware of the impact expected on fish and wildlife based upon the scientific knowledge and understanding of the affected species at that time.  Since then, new mandates such as ESA and the Clean Water Act have been enacted.  The program needs to squarely address its limitations:  it cannot, by law, undo the power developments of the past, but it must aid in the recovery and avoidance of jeopardy of listed species.

P. 4:  General Policies.  Here the Strawman needs to acknowledge expressly the fact that the Northwest Power Act did not avoid the ESA listings first considered in the late 1970s, and therefore it now will increase its focus on listed species and their critical habitat.  With this as a principle, it will follow that while BPA maintains its funding of the base direct program, BPA will expect its base program dollars to be increasingly focused on ESA listed species--resident fish, anadromous fish, and wildlife, in blocked areas, mainstem, tributaries, and estuary.  BPA expects to increase direct program funding to support additional measures found in Biological Opinion Reasonable and Prudent Alternatives, but it also expects that existing funding for habitat will be increasingly focused on ESA listed species through the subbasin assessment and planning process.  Consequently, supplementation projects, for instance, should be considered only when they either aid a listed species by supplementing that species directly or by providing other fisheries so listed species harvest rates can be reduced.

A first principle in the Strawman is to focus on protecting healthy productive populations.  Is there an underlying critical uncertainty here?  We once believed that the more smolts we released, the more adults would return.  

Page 5:  Edit the 5th bullet to read:  "Passage through mainstem dams for migrating juvenile and adult fish should protect biodiversity by benefiting the range of species, stocks, and life-history types in the river, and should favor solutions that best fit natural behavior patterns and river processes."  Delete the remainder that says spill is the best way to do this.  For some species, bypass and transport may be more biologically sound and cost effective.

Page 5:  last bullet:  We plan to keep existing mitigation fisheries to the extent they do not retard the avoidance of jeopardy or recovery of listed species.  BPA will not support actions or FCRPS operations for non-listed species of anadromous fish that are taken at the expense of native resident fish and wildlife or mitigation fisheries.

Page 5/6:  BPA will support and fund supplementation projects before captive broodstock projects. 

Page 6:  First bullet:  It may be erroneous to focus on returning degraded or altered environments to their historic conditions.  Where all niches in an ecosystem are filled, even if the ecosystem is no longer native or natural, it may be properly functioning given its configuration and constraints.

 --Second bullet:  BPA agrees that harvest has many benefits, and that it may properly be determined on the basis of adult escapement.  However, given the historical inability of fisheries managers to accurately forecast adult returns, harvest levels must be established with a greater margin of safety in favor of returning listed or weak stocks.  To offset the impact to the culture and economics of commercial fishers, both tribal and non-tribal, BPA encourages the establishment of additional selective fisheries.

P. 6:  Biological Objectives:  The region needs a uniform vocabulary.  While we recognize the Council and NMFS have different obligations, we believe the two should share a common vocabulary to the fullest extent possible.  Thus, we ask that the Council align its biological objectives with the Performance Standards developed by NMFS, and that the biological performance objectives, which are specific ecological conditions that address a species' specific needs, be coordinated and compared with NMFS performance measures.

P. 7:  Information Structure:  What are the sets of rules or what will describe how the three levels from biological objectives to vision strategies are linked and evaluated?  Where do these rules come from?  How are they chosen and analyzed?

P. 9:  Artificial Production strategies:  Add:

--Minimize supplementation projects with stocks or in areas in which there is a reasonable likelihood that the supplemented stock may affect unsupplemented stocks; require analyses of all hatchery programs through a HGMP and a benefits-risk analysis.  

--Minimize use of stocks in mitigation and production hatcheries that will compete for food in the same areas of the ocean or estuary as listed or weak stocks.

P. 10:  Standards for mainstem passage:  Underlying standard no. 2 are assumptions that may not fulfill the vision, goals, or objectives of the program. If the goal of mainstem passage is avoidance of jeopardy and recovery of listed species, then FCRPS managers and operators should be free to select strategies that best (1) ensure the immediate survival and long term recovery of listed species, and (2) ensure the long term healthy populations of native fish and wildlife.  Such strategies may not mimic natural situations and processes that emigrating salmonids encountered in their evolutionary history.

P. 11:  Water and hydrosystem management should be based on specific performance standards.

P. 11:  Standards to guide consideration of ocean and estuary conditions:  The second standard should be phrased in the past tense to read:  "Historically, salmon and steelhead in the Columbia River accommodated ocean mortality and environmental variability...."  However, current research and analysis suggest today’s ocean warming trends may preclude the recovery of many stocks.  The Program needs to reflect this critical uncertainty by considering the relationship of ocean conditions to management actions in the freshwater environment.  

P.12:  Standards concerning the relationship of the Program to harvest management:  In gauging harvest impacts as a result of or upon measures under the Program, follow the application of conservation necessity principles to ensure tribal treaty and trust harvests are the last to be affected.  This would then comport with the policies of the Administration to curtail other activities that adversely affect salmonids before curtailing tribal harvests. 

P. 13:  Is "restoration of extinct life history patterns" possible?  Should this be used as "an early indication of restoration of normative environmental conditions and ecological functions"?

P. 18:  Subbasin Plans

-- BPA agrees that planning across the basin must be done with a high level of uniformity.  The template needs to be developed and approved by all major state, federal, or tribal entities with a role in subbasin assessment.  

--The assessment component of the plan shouldn't dwell too much or take too much time to document the historical habitat conditions.  

--The management plans should be 100-year plans with a 5-year action plan.

--Should make a decision on how to rank subbasin planning activities across 53 subbasins.

--Use existing subbasin plans where possible.

--Account for historic tribal use and cultural resources.

--The subbasin assessment and planning process should remain dynamic and change as new information is developed that may lead to fresh approaches.

Criteria for BPA Funding of Immediate  Actions

1.  Objective.  The policy objective is to provide guidance to enable BPA to choose what immediate actions to fund through the direct program during FY 2000-2001 to benefit ESA listed species, tribal trust or treaty resources, or prevent the listing of additional species.  In addition, if the Council keeps an immediate action format once this amendment cycle is complete, these criteria may also serve for those determinations as well.  For immediate habitat actions, the biological objectives are to prevent further degradation of tributary, estuary and mainstem habitat conditions and water quality, protect existing high quality habitats, and restore degraded habitats on a priority basis.

2.  Summary.  Immediate actions will be considered for the estuary, mainstem, and high priority tributaries.  BPA will favor cost-share actions.  Actions likely to receive funding must meet at least one of the following criteria:

· Addresses imminent risks to survival of one or more species.

· Immediately results in substantial benefits to species and these benefits are measurable.

· Or, habitat actions may also secure existing high-quality habitats that include currently productive habitats (fully seeded) or important habitats (currently underseeded) that could be productive with increased fish returns.

In addition, all actions should meet the following criteria:

· Can be done with existing NEPA compliance documents or categorical exclusions.

· Is part of an action plan derived from science-based assessment.

· Implementation can be started before September 30, 2001.

· Is in a priority watershed.  BPA suggests the scientific data and regional needs point to the following watersheds as important priorities:  John Day, Deschutes, Grande Ronde, White Salmon, Upper Salmon, Methow, and  Okanogan rivers.

· Supports credit to hydrosystem for actions made possible by BPA funds.

Habit actions should also meet these criteria:

· Is largely self-sustaining habitat after necessary habitat improvements are completed.

· Restores habitat out from core critical habitat area, rebuilding connected habitats that support spawning and rearing.

3.  Mechanics.  These criteria should receive ISRP review.  All actions would proceed through the Council’s prioritization process, including ISRP review and Council recommendation.  BPA would make a funding decision on a proposal only after completion of this process and any ESA consultation or NEPA work that is required.  Council is encouraged to use their existing process for review and recommendation of within year emergency/high priority actions to BPA for funding.  

4.  Crediting.  All immediate actions BPA implements shall be credited to BPA’s fulfillment of the hydrosystem biological opinion(s) and Council’s Program as applicable.  See the crediting discussion below.

Council Amendment Recommendations

1. The Council needs to include the opportunity for programmatic as well as site-specific project recommendations in the Fish and Wildlife program.  Where programmatic actions are to be recommended the Council needs to establish the overall goal and objectives and approximate review schedules.  For example, within the next 10 years BPA will fund the planning, coordination, implementation and monitoring and evaluation actions that will complete the human intervention actions needed to set the stage for the Trout Creek Watershed to be restored to a normative river condition.   It is anticipated that significant time will be required after the last habitat improvements are complete for natural processes to restore the watershed to normative conditions.  

It is expected that BPA will use the model/focus watershed template developed regionally and agreed to by NMFS and the Council for consistency of data collection and analysis among basins.  We also recognize the importance of ensuring local tribal, private, state, county and municipal involvement and participation in this program as well as including the participation of other federal agencies in this program.  Further, it is expected that plans and accomplishments of the program are to be reviewed every three to five years to ensure program consistency and orientation.  Budgetary consistency is reviewed annually.

A programmatic recommendation has the advantages of:

1) Establishing realistic context, goals, and objectives 

2) Ensures, to the extent practicable, that all components of the watershed are addressed in a rigorous and equitable manner (e.g. a systematic approach to identifying and implementing a suite of actions).

3) Enhances funding flexibility and the opportunity to maximize leverage of BPA dollars.

4) Enhances the opportunity for local involvement and investiture.

5) Enhances the potential to measurably contribute to recovery of T&E species.

6) Enhances the opportunity to minimize O&M costs.

7) Enhances the opportunity to develop and implement an effective and practicable M&E program.

2. The Council should adopt a program of habitat improvements that will focus on improving watershed health and ecological function.  This approach emphasizes system improvements to all fish, wildlife and plant species, not just the anadromous fish, resident fish, wildlife and plant species of commercial or sports interest.   Each action will be assessed in terms of the credits BPA will receive for anadromous fish, resident fish, and wildlife mitigation. 

3. The Council should direct BPA to adopt an Operations and Maintenance (O&M) policy that is equitable, fair, and consistent with other Federal O&M programs. Currently, BPA, through a state or tribal fish and wildlife agency, assumes the entire responsibility for maintaining various habitat facilities (fences, bank protection, instream structures, vegetative communities, etc.) whereas the landowner assumes all or most of the responsibility of maintaining these facilities when these actions are implemented by local watershed councils and Soil and Water Conservation Districts.   For example, BPA could explore opportunities for partnerships with the Natural Resource Conservation Service (NRCS) as a means of reducing the O&M requirements of habitat improvement actions recommended by the Council.

4. As the entity primarily responsible for implementing the program, BPA must know that mitigation actions produce results. There is no comprehensive monitoring and evaluation covering federal and non-federal habitat initiatives from a basin-wide perspective.  No single agency has the budget or responsibility to approach the job comprehensively.  Accordingly, BPA recommends that all entities with responsibility for habitat mitigation and protection pool their resources to fund an independent entity with scientific expertise to develop, by May 1, 2001, a uniform template that standardizes what data is needed, where, on what collection schedule, the scales of measurement, and how data should be analyzed.  This independent entity would convene scientists and resource managers to review and adopt the template.  Once adopted, the Council should require use of the template for habitat projects implemented under the program.

Council Amendment Proposal – Establish Partnerships for Watershed Improvement Efforts

It is recognized that the resources needed to implement a comprehensive habitat program in the Columbia River Basin could be enormous.  The involvement of individual landowners, environmental groups, local state and tribal governments and many federal agencies will be needed to effect an improvement in the restoration of a wide array of plant, fish, and wildlife species and of ecosystems in the region.  Thus, it is important that partnerships among individuals, groups, agencies and governments be encouraged to aggregate and apply the resources needed to restore the habitats and ecosystems to the extent practicable.  To this end BPA is encouraged to seek out and establish those opportunities to partner with state watershed enhancement agencies, the Corps of Engineers, and the Natural Resource Conservation Service to leverage the funding that may be available in other programs managed by these agencies to increase the total amount of funds available for habitat and ecosystem restoration in watersheds of the Columbia River Basin.

BPA’s Wildlife Crediting 

BPA appreciates the Council working with BPA and the Columbia Basin Fish and Wildlife Authority (CBFWA) Wildlife Working Group to find a means of crediting actions taken by BPA to protect, mitigate, and enhance fish and wildlife under the Act, as well as avoiding jeopardy and aiding in the recovery of listed species under the ESA. The intent behind the creation of section 4 of the Act was in part to try and prevent the need to list species under the ESA.  Now, with the listing of a dozen species, BPA focuses much of its mitigation actions on them.  We expect to have our actions credited to the hydrosystem’s obligation no matter what statute first leads us towards a particular action.  Whether it’s the Act, ESA, or the Clean Water Act, for example, actions BPA implements under any of these statutes ultimately aid in fulfillment of BPA’s section 4 responsibilities.  Similarly, where BPA takes or has taken an action for wildlife that has resident or anadromous fish benefits as well, BPA expects the region to recognize all the benefits achieved with ratepayer dollars, not just those benefits particularly targeted.  Where BPA implements an action that benefits fish and wildlife or their habitats, all the benefits BPA achieves with that action need to be credited to the power share of the hydrosystem’s mitigation obligation.

BPA has worked with wildlife managers to resolve crediting for wildlife mitigation, but crediting for anadromous fish and resident fish are much less defined.  For wildlife crediting, BPA has mitigation agreements that call for 1:1 crediting with virtually every manager in the region.  That is, for every unit of habitat mitigated for a particular species, BPA receives one credit for every unit of equal habitat value that we protect for that species.  With habitat loss assessments done for all the reservoirs, it is relatively easy for the region to track what mitigation remains to be done for wildlife habitat.  Not every wildlife manager likes this approach, but all of them work with BPA under these assumptions.

Many managers have tried to tie mitigation credit to continued operations and maintenance funding from BPA.  The mitigation agreements for non-federal managers typically agree that some future O&M funding will occur, but the amount and duration are not specified.  BPA has been reasonable by allowing for some devaluing of a habitat project—and thus a reduction in credit—if habitat quality decreased as a result of a reduction in O&M.  Many managers have argued for permanent O&M funding as a condition for BPA receiving credit for permanent habitat protection.  The difficulty with this position is that BPA does not have the legal authority to commit to funding a perpetual stream of O&M.  Nor is it BPA’s legal obligation to do so.

This is not inconsistent with how the Corps and Washington Department of Fish and Wildlife (WDFW) agreed to credit wildlife habitat under the Lower Snake River Compensation Plan.  There, where WDFW chose mitigation lands outside the project area, the Corps would not pay O&M and the Corps would take credit on a 1:2 ratio.  Where WDFW chose mitigation lands within a project area, the Corps would assume O&M responsibility and take credit at a 1:1 ratio.  While this is not as precise as the method in many BPA habitat contracts, it incorporates the same principle. 

BPA is well aware of the ongoing efforts of many wildlife managers to have the current loss assessment and crediting processes revised.  This is based upon a study done by Beak Consultants (1993).The review or audit of crediting methodology raised a number of issues, a few of which merit discussion at this time.  The resource managers were the primary architects of how losses would be assessed and mitigation credited.  Several choices existed, and all managers chose the existing methodology.  This methodology parallels the slice-in-time alternative articulated in the Beak report:  using habitat evaluation procedures to consider past loss at the time of habitat inundation.  BPA trusted the managers’ expertise in their selection of this methodology.  Now the managers request a second chance at redefining the methodology because there are discrepancies in how they implement their visions.  BPA does not support reconsidering the crediting methodology for wildlife.  The region chose how to proceed.  We have tens of millions of dollars and over 250,000 acres invested in the existing methodology.  As with any hypothetical construction, this methodology could surely be improved too, but it’s reasonable, fair, and it works.  Changes at this time are unnecessary.

As part of this commitment to existing wildlife crediting methodology, BPA reiterates its acceptance of the responsibility to mitigate for both impacts from construction and operation of the hydrosystem.  As explained last year, in the July 15, 1999 letter from Robert  Austin, Acting Director of Fish and Wildlife, to Oregon Wildlife Coalition Members:

BPA separates our obligation into mitigation for construction of the hydrosystem and mitigation for its hydro operation.  The wildlife habitat losses described in the Council’s 1995 Resident Fish and Wildlife Amendments to the program are the construction losses BPA has agreed to mitigate.  Operational losses, with mitigation planning and a crediting plan, have yet to be determined. 

Until operational losses are established and amended into the program, BPA will not credit any projects to them.  

In addition, BPA staff and management have often stated that we are unwilling to include in the Program such things as annualization or secondary losses.  Annualization essentially gets to the notion that not only was wildlife and habitat lost, it continues to be unavailable until mitigation is done.  Consequently, the argument goes, there is interest to pay in addition to the principle, the habitat lost.  

BPA declines to assume a responsibility for annualization for several reasons.  Annualization addresses primarily wildlife itself, not habitat.  Wildlife populations fluctuate naturally, as well as in response to human development.  The wildlife managers have a great degree of control over wildlife numbers because they set the access rules and seasons for game animals, and establish the level of protection for non-game animals.  Annualization is based on without project assumptions—what would the world have been like without the dams.  There are no credible models or professional credentials for making such assumptions.  In addition, BPA has not found a standard for annualization being used elsewhere in the basin; it is not found in the Lower Snake River Compensation Plan report by the Corps, Bureau of Reclamation mitigation plans for irrigation projects in the Basin, nor in FERC license requirements for non-federal hydro projects in the region.  Finally, as BPA has observed in past comments to the Council, we believe the legislative history shows our mitigation duties under the Act are to be largely prospective, not retrospective.  Congressional Record at E5105 (Dec. 1, 1980).  To us, this plainly says Congress would not approve of BPA using its authorities to reach back and assume a mitigation duty that compounds habitat “interest” beginning in 1937.

Secondary losses are equally unsupportable.  As with annualization, we are aware of no precedent for mitigation being required for secondary losses at other Corps, Reclamation, or FERC licensed hydro facilities in the region.  Then there is the question of secondary gains:  most niches in the region’s ecosystems remain filled—maybe with new or different species than those present prior to hydrosystem development, but filled with wildlife, nonetheless.  The extension of the secondary loss theory to development, such as irrigation, ultimately proves to be the unraveling of any reasoned justification for the inclusion of secondary losses.  For many of the hydro projects, irrigation was an authorized purpose that carries its own cost allocation.  Thus, many of the secondary losses recognized by wildlife managers were actually planned, primary losses resulting from an express project purpose.   For these reasons, and those articulated in earlier BPA comments to the Council on the 1995 Proposed Resident Fish and Wildlife Amendments (which we wish to incorporate by reference), the existing crediting methodology for wildlife habitat should stand.  Annualization and secondary losses should not be added to the program.   

Crediting for Anadromous Fish, Resident Fish and Wildlife

Several principles for crediting in general, not just for wildlife, emerge from the preceding discussion.  

· BPA needs credit when it implements a successful habitat mitigation project.  It makes no difference whether the primary focus of an action is anadromous fish or watersheds; if it improves or secures habitat, the ratepayers’ contribution must be recognized.

· BPA needs credit whenever the action mitigates fish and wildlife or their habitats-- regardless of the initial legal or policy impetus for taking the action.

· Crediting should be in terms of habitat quality and quantity.  Fish and wildlife populations typically fluctuate too much to be fair or accurate gauges of the effectiveness of a particular mitigation.

· Crediting should be 1:1; that is, one credit for each habitat unit of equal quality mitigated.

· The region should use a habitat evaluation process to assess quality and quantity of habitat.  Such models could be developed for all species for which we mitigate, aquatic or terrestrial.

· BPA mitigates for hydrosystem construction and operation losses.

· Where the power impacts on a species or habitat are difficult or impossible to quantify, then BPA could mitigate in habitats which currently support core populations, and improve those habitats and surrounding habitats to secure those populations.  Habitat models reflecting properly functioning conditions could be used to show when BPA has restored the amount of habitat lost through hydrosystem development and operation.

· Where it is impossible to accurately translate habitat improvements into species improvements, credit should be based on the best available science, including but not limited to expert opinion models such as the Council’s ecosystem diagnostic and treatment model.

In Lieu Funding

BPA may use the Bonneville Fund to protect, mitigate, or enhance fish and wildlife:  to the extent affected by the development and operation of the Federal hydroelectric projects; of the Columbia River Basin; in a manner consistent with the Power Plan, the Council Fish & Wildlife Program, and the purposes of the Northwest Power Act; and as long as no other entity already has the authority or requirement pursuant to law or contract to make that expenditure.  This last bullet refers to the “in lieu” provision of the Northwest Power Act.  The Act provides that expenditures of the Administrator under § 4(h)(10)(A), "shall be in addition to, not in lieu of" expenditures authorized or required from other entities.  This complements a principle of the Program stated in § 4(h)(8)(B): “Consumers of electric power shall bear the cost of measures designed to deal with adverse impacts caused by the development and operation of electric power facilities and programs only.”

· The "in lieu of" clause clarifies that expenditures of the Administrator under § 4(h)(10)(A) may not displace expenditures authorized or required from other entities by law.  Congress expected "other fisheries efforts outside this Act . . . to continue and to be funded separately." 

· BPA interprets “authorized” in the in lieu prohibition to mean authorized by legislation of a state, tribal, or federal legislative body.  BPA interprets “required” to mean legally bound, whether by legislation, contract, or otherwise.

· Because § 4(h)(10(A) creates an express prohibition against in-lieu funding, the Administrator has no authority to fund those projects which another entity is authorized or required to fund.

Section 9.1 of the Program calls for consideration of alternative sources of project funding.  Consequently, some projects prioritized and approved for BPA funding have not met the in lieu criteria, although they should have been funded by other sources such as those listed in appendix A of the current Program.  

In the future, projects that do not meet these criteria should not be considered for BPA funding.  Further, as projects are reviewed for O&M funding, they should be scrutinized against the in-lieu prohibition.  Types of proposals that might not meet the in-lieu criteria include:

· Ecological assessments with scope beyond the Columbia Basin

· Mitigation for ecological impacts for which other federal or state government entities are responsible

· Habitat restoration activities which are part of a state or federal agency’s mission

· Impacts caused by non-power Federal project users

These standards are meant primarily to avoid the augmentation of another agency’s appropriations.  Applying this law will not interfere with BPA continuing to fulfill its mitigation obligations.  For instance, where another federal agency can provide BPA with goods or services necessary to BPA’s functions, then BPA may continue to contract with that agency for those products.  Or, where an agency has the authority to take an action, but no responsibility or appropriations to do so, then BPA may be able to fund that agency to implement mitigation that would not otherwise be done.

BPA needs to look at potential in lieu funding conflicts with a more stringent eye to ensure the ratepayers do not assume the obligations of other entities.  To effect this purpose, BPA proposes that between the project prioritization stage and Council approval stage, projects that may possibly violate the in lieu funding prohibition be submitted to BPA for legal review.  BPA would provide initial review within 10 days of a project’s submission.  If BPA believes the project may violate the in lieu provision, BPA will provide a written explanation of why and work with the Council and the project proponent to clarify the proposal and BPA’s decision to ensure uniform application of the in lieu provision.

Wildlife Operation and Maintenance.  It is the goal of the program to implement Wildlife Habitat projects that, after necessary habitat improvements, will become self-sustaining and require little in the way of  O&M funds.  While enhancement measures maybe cost effective, it is not usually cost effective to implement projects that take large amounts of funds to both enhance and maintain.  

Specific Measures for Comprehensive consultations on habitat projects.  Many of the measures under the Council’s program require ESA consultation before they can be implemented.  Many of these projects have similar geographic areas and potential affects on listed species.  NMFS and FWS could expedite the implementation of habitat improvement actions by providing action agencies with the opportunity to programmatically or comprehensively consulting under the ESA.

Proposed Measure for Habitat Implementation

It has been the experience of the Council that successful habitat recovery on private lands is effectively accomplished through a locally led planning and implementation watershed group.  This group will provide local involvement and ownership of the habitat improvement actions taken in a watershed.  The group will also provide the level of cooperation and coordination with city, state, county, and tribal governments and federal agencies that is needed to influence the long term funding to implement the long-term, large-scale habitat actions typically needed for watershed level habitat improvements.

The Council has tested the effectiveness of locally led watershed habitat improvement programs via the funding and evaluation of various Model and Focus Watershed Programs, and projects with County Soil and Water Conservation Districts since 1992.  They have proven to be a very effective way of improving habitat conditions for anadromous and resident fish and wildlife in a watershed.  Accordingly, the Council recommends that wherever appropriate, watershed habitat improvement programs be implemented using a locally led planning and implementation process similar to those that have been used by the Model and Focus Watershed Program and by County Soil and Water Conservation Districts.

There are many advantages to this approach, such as:

1. Local involvement in watershed assessments, implementation and monitoring and evaluation plans.

2. Local leadership, investiture and support for possible life style changes by landowners.

3. Increased opportunities for cost sharing from local landowners, state and tribal governments and federal agencies.

4. Increased opportunities for cooperation and coordination among and between local, state, tribal and federal agencies, and

5. The opportunity for support for the development and implementation of sub-basin and provincial plans.

Modifications to Existing Program Language

SECTION 11
11.3B.1:  Wildlife Plan.   This section should be deleted because it is no longer relevant.

11.3D:  Delete this section.  BPA already has agreements in place with all wildlife managers or is in the process of completing such agreements.

11.3.E:  Delete this section..  BPA already has agreements in place with all wildlife managers or is in the process of completing such agreements.  Where no agreements exist, none are necessary.  BPA recommends the Council not seek to direct how the long-term mitigation is addressed, only that it be addressed.  BPA, for instance, suggests it may be more cost effective to plan long term mitigation through watershed councils.  Any proposals for specific measures will proceed with ISRP review, so the Council will be able to determine the scientific and programmatic validity of measures purporting to fulfill a general program objective.

11.3.F:  Delete this section.  BPA incorporates by reference its comments on this section in the 1995 amendments.  
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