Comments on Strawman Part IV:  Fish & Wildlife Project Selection Process



Part 4 -- Fish and Wildlife Project Selection Process

The Council develops but does not implement the Fish and Wildlife Program. With few exceptions, Bonneville does not implement the program, either. Instead, the Northwest Power Act directs Bonneville to use its "fund" -- its power revenues -- and other authorities to protect, mitigate and enhance fish and wildlife "in a manner consistent with" the Council’s program. Under this provision, Bonneville funds fish and wildlife projects and activities proposed by others -- primarily but not exclusively the state and federal fish and wildlife agencies and tribes and the federal project operating agencies -- to implement the program. 

Role of Fisheries and Wildlife Co-ManagersPRIVATE 

The basis for the fish and wildlife co-managers actions in fulfilling the requirements of the Northwest Power Act derives from a number of statutory and other legal sources.  A quick review of FERC interventions filed by tribes, states, and federal agencies highlights some of these authorities, e.g. Fish and Wildlife Coordination Act 16 U.S.C. 661-666c; Fish and Wildlife Act, 16 U.S.C. 742; Endangered Species Act 16 U.S.C. 1531-1543; Federal Power Act 18, 16 U.S.C. 811; Migratory Bird Treaty Act, 16 U.S.C. 703-711; Revised Code of Washington, Titles 75 & 77; Treaty with the Yakima Tribe, June 9, 1855, 12 Stat 951 (1859)Treaty with the Tribes of Middle Oregon, June 25, 1855, 12 Stat 963 (1859)Treaty with the Umatilla Tribe, June 9, 1855, 12 Stat 945, (1859); and, Treaty with the Nez Perce Tribe, June 11, 1855, 12 Stat 957 (1859).  The Northwest Power Act did not amend these authorities, nor did the Act delegate the exercise of these authorities to the Council or other bodies.

In the context of the Northwest Power Act, the fish and wildlife co-managers have undertaken a variety of tasks.  For convenience these are categorized below as Restoration Planning, Program Administration, and Project Implementation.


Restoration Planning
The Northwest Power Act requires the Council to solicit recommendations for amendments to the Fish and Wildlife Program from the co-managers.  Moreover, the Program must be based on these recommendations.  The Ninth Circuit Court of Appeal's ruling in NRIC v. NPPC underscores the significance of the co-managers role under the statute in developing the Program.  Parallels can be found in sections 4(e), 10(j), and 18 of the Federal Power Act and the implementing regulations, where certain component decisions are either vested with federal resource managers, or presumptions are created in favor of fish and wildlife recommendations from the co-managers.

The co-managers have invested significant efforts in developing coordinated restoration plans, particularly from 1987 to 1991 when 31 subbasin plans and an Integrated System Plan were prepared and submitted to the NPPC.  More recently, the 1996 Fish and Wildlife Funding MOA set forth at least the rudiments of a cooperative approach to program development, with its provisions for development of a Multi-Year Implementation Plan.  The CBFWA members, federal agencies, and the NPPC completed a draft MYIP within the time specified in the MOA.  Significant work has continued in developing a framework for fish and wildlife restoration by co-managers and NPPC staff, including a draft framework of goals, objectives, and limiting factors.  

The focus of restoration planning will now be upon the development of amendments to the Fish and Wildlife Program.  Recommendations from the state and federal fish and wildlife agencies and tribes and others for subbasin plans will be due as Phase II of this amendment process by April 1, 2001 with Council adoption by July 31, 2001.


Program Administration 
In administering certain aspects of the Council's Program, the co-managers have chosen to work through the processes of the Columbia Basin Fish and Wildlife Authority. Among other things, the co-managers develop an Annual Implementation Workplan for activities in the Council's Program.  The AIWP incorporates project priorities of the co-managers in terms of the available budget under the BPA Fish and Wildlife Memorandum of Agreement. Tasks necessary to carry out this work include:


Assessment of current and future years' budget availability considering on-going and completed projects.  The budget analysis primarily occurs at the "obligations" level of specificity, with monitoring of "accruals" through MOA processes.  


Budget recommendations for capital and expense portions of the BPA directly funded measures.  Development of these recommendations generally requires review of individual project budgets for projects in question and decisions to sequence or delay implementation of measures.


Recommendations of measures/program areas where proposals should be solicited for project implementation.  These recommendations have been provided in an attempt to better structure the annual BPA funding cycle and streamline processes.


Review of proposals submitted to the Bonneville Power Administration.  Reviews include management review for consistency with federal, state, and tribal policies affecting the acceptability of proposals, independent peer review, and budget review.  The quality of review is limited due to the volume of proposals and lack of clear delineation of responsibilities among major institutions.


Peer review among co-managers of projects in certain subject matters areas, for example,  predator control and dissolved gas monitoring. 


Implementation or coordination of major programmatic efforts such as, predator control, smolt passage monitoring, and coded wire tagging programs. 


Project Implementation
The co-managers also are actively involved in sponsoring projects for implementation with BPA funding.  Sponsorship does not mean that the sponsoring entity will receive funding for project implementation.  Instead, sponsorship generally reflects endorsement of the project by the co-manager and a willingness to develop project proposals and follow through with regard to information needed to complete reviews by other co-mangers, scientific peers, and the NPPC.

In addition, the co-managers generally account for project implementation through development of project reports, in the event that the sponsoring entity is also the primary implementing entity.  The co-managers coordinate projects with others including land and water managers, irrigation districts, and public interest groups to assist in obtaining necessary permits, cost shares, and environmental analyses.  Co-managers occasionally assume title for physical facilities. 


The Role of the "ISRP"
A 1996 congressional amendment to the Northwest Power Act specifies procedures for an annual review by the Independent Scientific Review Panel and the Council of projects proposed for funding, culminating in funding recommendations to Bonneville. The amendment created the new and unique body known as the ISRP.  The amendment defined the scope of the ISRP’s authority and duty by further identifying the specific "determinations" that it shall make.  The ISRP's scope of review is tied to discreet "projects" that have been submitted it by others, primarily the implementing managers. The language of the amendment, and the legislative history identifies a relatively limited role for the ISRP in the annual "Program/project funding process".  

The statutory scheme established the ISRP for the purpose of acting as a "check" on the scientific principles serving as foundations for projects proposed for funding by the managers, and as a "balance" to ensure that the political and legal foundations for projects proposed for funding by the managers do not unreasonably eclipse the "science".  This check and balance was created for the purpose of removing any perception that a "conflict of interest" is inherent in a funding process that has those with jurisdiction to implement the projects "establishing the baseline."  

In (D)(i) the statute directs the ISRP to "review projects proposed to be funded" -- not to itself craft or to propose its own projects.  Bolstering this position that the ISRP is not to craft its own projects, section (D)(iii) requires Panel or Peer group members with a direct or indirect interest in a project being reviewed to recuse himself from review.  Moving to the next reference to ISRP members duties, at (D)(iv), the language that the ISRP is to review "projects proposed to be funded" is repeated -- the statute makes clear that the "projects" have already been developed.  Later in (D)(iv,) the section directs the ISRP to make "recommendations on matters related to such projects" -- this is a continuation of the statutory scheme where the ISRP responds to projects provided by others.  Moving on, and again at (D)(iv), the ISRP is to "review a sufficient number of projects to adequately ensure the list of prioritized projects recommended is consistent" with the Program.  This is the third time in the statute where the language provides that the ISRP is to review projects already developed by others.  In addition, the "list of prioritized project language" recognizes the existing "prioritization process" employed by the implementing managers.   The notion that the ISRP has the legal authority to "set the baseline" by unilaterally developing projects is inconsistent with the fact that the ISRP must look at only a "sufficient number of projects" in making a consistency determination.  

The language in (D)(iv), is significant in that it directs the ISRP to make "determinations" that projects: (1) are based on sound science principles, (2) benefit fish and wildlife, and (3) have a clearly defined objective and outcome with provisions for M&E.  This language is wholly inconsistent with the argument that the ISRP has the authority to craft from whole cloth, and recommend its own projects.  If the latter was permitted, or even contemplated in the statute, its drafters would not have directed the ISRP to act as a factfinder making "determinations", but would have instructed it to "ensure", "modify", "develop" or "provide for" projects that meet those three standards.  A further significant piece of the statutory scheme regarding the ISRP is found in (D)(v), which contains language directing the Panel to submit "recommendations on project priorities."  Rather than interpreting this piece to entirely upset all of the other language in the amendment, which provides that the ISRP does not itself craft its own projects, this language must be interpreted to refer back to the "list of prioritized projects" mentioned in (D)(iv) that is provided by the managers, and simply directs the ISRP to make recommendations on that "list".  It is also noteworthy that the amendment contemplates the process proceeding in a timely way completely without any input from the ISRP.  Paragraph D(iv) provides that if the ISRP does not provide its input to the Council by June 15, the Council should proceed without the review, and "rely upon the best information available."  This language makes it clear that the amendment does not make the ISRP's input the centerpiece of the funding process.

Others in the region have taken exception to the position that the statute provides a limited role for the ISRP.  However, we believe this difference of opinion incorrectly confuses what the ISRP is directed to do under the statute, as an attempt to restrain what the scientists comprising the ISRP do, or may be asked to do, when they sit as the Independent Scientific Advisory Board (ISAB). It is possible that this confusion is a product of the considerable overlap of membership in the ISRP and ISAB.  Also confusing the matter is the connection of the ISAB to the ISG, and its Return to the River exercise.  The tribes believe that those that resist the more regimented role for the ISRP in the direct program funding process detailed in the amendment, fail to recognize the distinctness of the ISRP, ISAB, and ISG and the apparent desire of the members on those panels to continue the ISG's "Return to the River" exercise.  While the members may be the same, the purpose and charge of each of those "institutions" is very different. 

It is important to understand that the tribe's position that the ISRP acting under the amendment has a limited "check and balance" purpose, and their review standards are limited to those identified in the statute is not inconsistent with, and does not preclude, use of the ISRP and/or the ISAB to do more expansive review or analysis of fish and wildlife restoration in the basin.  The tribes have supported this in the MOA Annex.  If the scientists that constitute these bodies were able to spend more resources outside of the direct program box on "ISAB type" or "ISG type" activities sanctioned by the region as contemplated in the MOA, their efforts may be more productive.  This is the basis upon which the tribes have proposed the formation of a Columbia Basin Science Institute.

In summary, the role of the ISRP is limited when it acts under the amendment.  If it is possible to agree that the ISRP has a limited role when acting pursuant to the amendment, it may be possible to develop both "criteria", and a more definitive ISRP project funding review process using the statutory language as the foundation.  For example, "sound science principle determinations" may be made based upon application of the project to a known set of "criteria" (and so on for the other statutorily required "determinations").  A more definitive process would also alleviate actual or perceived inequality of treatment of certain project types, and may be a means to direct the review focus to key areas agreed upon by the relevant parties. 

Annual Project Review

The annual project review required by the Act will be administered at the province level. The program will describe a sequence in which three or four of the eleven provinces will be reviewed during Fiscal Year 2001. A separate group of projects that are systemwide in nature (or at least transcend beyond a single province), such as Streamnet or the smolt monitoring program, will always be reviewed once every three years. For any particular area, this means ISRP review and Council funding recommendations covering three -year periods, rather than the single-year review and recommendations of the past.  However, the nature of the review will shift once the Phase II Program Amendments are adopted.

While the annual process will be administered by the Council at the province scale, the actual ISRP project review will focus at the subbasin scale. That is, the ISRP will review all of the projects proposed for a subbasin together. Until the development of subbasin plans, the ISRP will evaluate whether projects proposed for a particular subbasin: (a) are based on sound science principles,  (b) benefit fish and wildlife, and (c) have a clearly defined objective and outcome with provisions for M&E.

Once subbasin plans are developed and adopted including a demonstration that the subbasin plan implements the objectives at the basin and province levels, projects proposed for Bonneville funding would need to demonstrate to the Council in the rolling review that they are implementing those subbasin plans. In this annual review, the ISRP review will continue to address the statutory standards and make determinations as to whether projects meet those standards.

What are called the "reimbursable" projects will also be reviewed in the province-based rolling review. These projects fall into two categories: (1) capital investments by Congress, mostly to the Corps of Engineers for dam modifications to increase juvenile and adult salmon survival through the system, for which Bonneville pays the capital repayment expenses (i.e., the mortgage payment), and (2) operation and maintenance expenses and other non-capital costs currently or historically reimbursed by Bonneville for certain fish and wildlife activities, such the U.S. Fish and Wildlife Service’s Lower Snake River Compensation Plan hatcheries or the Corps of Engineers’ mitigation hatcheries. The sponsors of these projects, such as the Corps of Engineers and the Fish and Wildlife Service, will also be asked to submit their projects for review in the appropriate province review and to relate their projects to the relevant vision, objectives and standards in the program and, where appropriate, to adopted subbasin plans. 

To facilitate multi-year funding and contracting, the Council will require projects to identify specifically tasks, objectives, deliverables and associated costs. Bonneville and the Council will establish protocols to ensure that projects stay within their approved scope and funding authorizations. The Council and/or Bonneville may audit some or all of the projects annually to ensure that they are remaining within approved scope and funding authorizations. 

Finally, during FY 2001 and prior to the adoption of subbasin plans no later than July 31, 2001, the rolling review process will use existing management plans and the best available subbasin information. This information will be organized in a "subbasin summary" format that substantially follows the general subbasin plan construction and participation standards identified in Part 3. Each subbasin summary will contain an "assessment information" component that collects and organizes existing information, a component identifying and discussing past fish and wildlife activities and accomplishments in the subbasin, and a summary of existing fish and wildlife management plans and their objectives. These subbasin summaries will provide a sufficient basis for funding near-term needs. However, the Council expects that longer-term management plans and funding commitments will need to be established through subbasin plans meeting the standards such as those discussed above. The Council will lead the effort to have those plans adopted by July 31, 2001.
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