BACKGROUND:  In 1891 the Couer d’ Alene  Tribe (Tribe) entered into an agreement with the United States whereby the Tribe ceded, sold and relinquished all claims to any right or title in any lands beyond the reservation boundary. Sixty years later in 1951 the Albeni Falls Dam was constructed. There is no record of any objection to the dam by the Tribe. The reservation boundary is over 70 miles from the Albeni Falls Dam and fifty miles from any part of the basin which feeds the dam. No part of the reservation was flooded or directly affected by the dam.


In 1980 Congress passed the Northwest Power Act, 16 U.S.C. sec. 839 et seq. That act repeatedly states that the Pacific Northwest Power and Conservation Planning Council (the Council) shall consult with states, local governments, appropriate Indian tribes and the public at large. See for examples, sec.  839 (4), 839b(e), 839b(h) (11) (B)  None of these entities is given priority over the others.


 The council’s plan has been implemented by the BPA in Benewah County, Idaho. Half of Benewah County falls within the Coeur d’Alene Reservation. Approximately 80% of the land within the reservation is owned by non-tribal members. Benewah County’s resident population is estimated at 9400 and about 10% are tribal members.

PROBLEM:
In the last decade the BPA has purchased 2882 acres in Benewah County, all for and at the specific request and direction of the Tribe. There has been little or no consultation with Benewah County about the negative effects of these purchases or the suitability of these lands for wildlife mitigation.

 Beginning in 2007 the Tribe has initiated a program of systematically applying to the Department of the Interior to take the title to the Tribe’s acquired lands to be held in trust by the U.S. This is for the purpose of, and would have the effect of, avoiding the payment of local property taxes. Benewah County is one of the poorest in Idaho. The plan for wholesale exemption of large tracts of land from taxation was not disclosed by the Tribe to BPA and apparently not foreseen by the Council or BPA. The statutorily required consultation with local governments could help avoid these sorts of departures.

 These lands have not been particularly valuable for wildlife as demonstrated by their providing only 1168 habitat units (HU) or an average of only four tenths of an HU per acre. Compare this to an average of  4.32 HU per acre on the 6617 acres flooded by the dam. The fact that the lands designated by and purchased for the Tribe are less than one tenth as valuable for wildlife per acre is surprising, to say the least, considering the purchased lands were supposedly specifically chosen for wildlife habitat value whereas the inundated lands were purely random and not selected for wildlife value at all. This leads to the logical conclusion that the BPA has granted the Tribe the unfettered discretion to choose land not best suited for wildlife uses and that the Tribe is either very poor at recognizing valuable wildlife habitat or has some motive other than wildlife enhancement in making these purchase decisions, or in the alternative, these lands are being under-valued in HU’s to allow for greater future mitigation acreage acquisition. 

The most recent example occurred in August and September of 2007 when the Tribe secretly entered into negotiations to purchase 87 acres of land on State Highway 3, two miles north of St. Maries Idaho. Despite the fact that this land straddled a major highway, reducing its wildlife value, and was part of a very limited developable land base in the small valley surrounding St. Maries , the county was not advised that BPA was considering purchasing the land for the tribe until after the purchase was complete. Only then was Benewah County invited to comment. This example demonstrates a process seriously out of balance and which is a discredit to BPA and the Council. The lack of a real opportunity for local input is causing decision-making on one-sided and incomplete information.

RECOMMENDATION:  Benewah County recommends that all BPA and Council plans and procedures be modified as necessary to insure that in cases of land acquisitions for  any entity by  the Council or BPA,  that the County in which the land is located be provided a meaningful opportunity to comment. To be of any value in the decision making process this input must occur at an early stage and requires disclosure of the substance of the acquisition.  It is the opinion of Benewah County that the Northwest Power Act and Council and BPA procedures already require no less but are being illegally ignored. The county recommends policy changes sufficient to implement consultation as already required by law. It is further recommended that the patent bias by BPA in favor of Tribes over state and local governments as a means of gaining information, recommendations or as vehicles of wildlife enhancement be abandoned as inconsistent with the Northwest Power Act, and the Constitution of the United States. 

