MEMORANDUM
To:
Counsel in  Nat'l Wildlife Fed'n v. Nat'l Marine Fisheries Serv., CV 01-640 RE, and American Rivers v. NOAA Fisheries, CV 04-00061 RE

From:
Hon. James A. Redden

Date:
March 7, 2007

Re: 
March 9, 2007 In-Court Status Conferences


On Friday, March 9, 2007, the court will hold the Fifth Remand Status Conference in National Wildlife Federation v. National Marine Fisheries Service, at 9:30 a.m., and the Second Remand Status Conference in American Rivers v. NOAA Fisheries, will follow at 1:30 p.m.  As in the past, I will give federal defendants an opportunity to speak first.  Then, the plaintiffs, tribes, states, and any other interested parties will have an opportunity comment.  Finally, federal defendants should respond to the other parties' comments.  In preparation for the status conferences, the parties should focus on, and be prepared to comment on the following issues:

National Wildlife Federation v. National Marine Fisheries Service
Conceptual Framework
In their first Remand Status Report, federal defendants committed to making a good faith effort, through the collaborative process, to work within the conceptual framework.  At the last Remand Status Conference, they again expressed their commitment.  Counsel for federal defendants stated that NOAA was in the process of evaluating: (1) the desired status of species; (2) the current status of species; and (3) the gap between the current and desired status (i.e., Steps 1 through 3 of the 10-Step Conceptual Framework).  Counsel also stated that NOAA was preparing an overview of the human related causes of mortality, threats to each ESU, and the relative share of mortality attributable to hydro, habitat, hatcheries, and harvest (i.e., Step 4).  Federal defendants now assert that they will complete a Biological Assessment/Proposed Action (i.e., Step 5A) by mid-March.  

(1) Does the fact that federal defendants are working toward completing the Proposed Action/Biological Assessment mean that federal defendants have completed steps 1 through 4 of the 10-Step Conceptual Framework? If so, will federal defendants reveal the results Friday?  Stated somewhat differently, are federal defendants still committed to working within the Conceptual Framework to achieve the objectives of the remand, and are they committed to completing the remaining steps of the framework?   

(2) Federal defendants should respond to the Spokane Tribe's concerns regarding the methodology used to evaluate the first four steps of the Conceptual Framework. 

The Proposed Action and Modifications 

Several of the tribes have expressed concern that the Draft Proposed Action "proposes little in terms of significant new action to avoid jeopardy" or fill the gap identified in Steps 3 and  4 of the Conceptual Framework.    

(1) Are there any specific, planned improvements to FCRPS hydro operations, which are reasonably certain to occur, that federal defendants will discuss at this time?  If not, when?  

(2) Federal defendants should respond to the parties' concerns that the Draft Proposed Action includes too few specifics, and too little substance.

(3) Apparently, the Draft Proposed Action includes extensive research, monitoring, and evaluation measures.  In the 2000 BiOp, federal defendants relied heavily on such measures to evaluate the efficacy of other mitigation actions and the effects of the FCRPS, but those measures were not implemented due to a lack of funding.  Can the action agencies ensure that research and monitoring measures will be reasonably certain to occur?  Is there reliable funding available for such measures?

Time Constraints  

In the Fifth Remand report, federal defendants indicated that they are in the process of producing a Proposed Action and Biological Assessment, and they expect to complete those tasks by mid-March, which is next week.  

(1) When will federal defendants make their Proposed Action/Biological Assessment available all of the parties and the court?

(2) Is it realistic to expect that a final biological opinion can be completed by July 31, 2007?  If not, should we now begin to consider and discuss measures that will help ensure the safe passage of ESA-listed salmon and steelhead migrating through the FCRPS during the summer and fall migration seasons?

American Rivers v. NOAA Fisheries

Federal defendants state that all of the information available in the upper Snake Remand will be provided to the FCRPS remand for evaluation and to ensure a comprehensive analysis.  Federal defendants also maintain that the Biological Assessment for the FCRPS will be completed this month.  

(1) If the Proposed Action for the FCRPS is completed by March 31, 2007, does that mean that federal defendants have already provided the necessary information regarding upper Snake River operations to the FCRPS Action Agencies?  If so, what information will the FCRPS Action Agencies be considering?

(2) Are the FCRPS Action Agencies also considering and evaluating the effects of the upper Snake River projects?  Did those agencies consider the effects of the upper Snake River operations when analyzing the human-related mortality factors that contribute to the gap?  Are the federal defendants planning to account for the harmful effects of the upper Snake River operations and mitigate those effects in the FCRPS BiOp? 

(3) In their comments, the Nez Perce Tribe noted that the SRBA Court is in the process of finalizing the consent decree approving the SRBA Agreement, which will dictate the Proposed Action in the upper Snake River.  If federal defendants find that upper Snake River operations jeopardize listed species or adversely effect their habitat, they must mitigate those effects by implementing actions in other parts of the river since both the federal government and the parties to the SRBA Agreement appear unwilling to modify any aspect of BOR's operation of the upper Snake River projects.  How will federal defendants implement actions to mitigate the effects of the upper Snake River projects in the lower river if the FCRPS BiOp is already in place? 
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