DATE:
June 24, 2008

TO:

Northwest Power & Conservation Council




ATTN: Patty O’Toole

FROM:
Charles Pace

RE: 

Comment on Bonneville Power Administration’s Proposed 

Amendments of Fish and Wildlife Program
Patty O’Toole:

Could you please incorporate the attached memo to SREC and Judge Redden’s March 7, 2007 memo as comments on BPA’s amenment?  

Thank you very much.

Charles Pace
DATE:
June 24, 2008

TO: 

Robert Boren (Chairman) and Board of Directors



Ken Dizes (Manager)

Salmon River Electric Cooperative

FROM: 
Charles Pace
RE: 

For consideration

This memo is submitted for the Directors’ consideration at the cooperative’s meeting on June 24 (today).  I’m writing because the concerns I raised at the Directors’ meeting in April regarding Bonneville’s tiered rates methodology or TRM and related matters are mounting and the economic value of the regional entitlements that Congress has provided for Salmon River Electric and Bonneville’s other “preference” customers is at risk.  As you may know, Steve Wright (Bonneville Administrator) has issued records of decision approving various memoranda of agreements with two states (Montana and Idaho), four tribes (the Yakama, Umatilla, Warm Springs and Colville), and the Columbia River Inter-Tribal Fish Commission (CRITFC).  

These 10-year funding agreements will divert ratepayer funds in order to obtain “forbearance” in ongoing litigation over the biological opinions for the Federal Columbia Power System and federal storage reservoirs in the Snake River basin above Hells Canyon Dam.  However, the agreements do not resolve the substantive issues before the court or affect the rights of petitioners, respondents or other parties participating in the litigation.  Note that neither Bonneville nor CRITFC are parties to the litigation, and the four tribal parties that are participating have “amicus” status, i.e., “friends of the court. The sole purpose of amici is to provide a perspective to the court that would not otherwise be available. It makes no sense for Bonneville to commit to use ratepayers’ funds to remove those perspectives from the district court’s view absent tangible results.

On June 17th plaintiffs in National Wildlife Federation v. National Marine Fisheries Service and American Rivers v. NOAA Fisheries filed litigation in the federal district court of Oregon challenging the 2008 biological opinions, which have not been sanctioned or otherwise approved by federal district court Judge James Redden.  Even if it is assumed that the interests of Bonneville, the federal defendants, the two states and four amici tribes that are party to the agreements are somehow aligned or share elements in common with the interests of other litigants and/or the public, the issues that have been raised thus far, and the issues that will be raised, “belong” to the federal district court and must be adjudicated there.  Bonneville is not some sort of charitable trust fund lying in the shadows that the Administrator may draw upon at his discretion to obtain the patience/leniency of CRITFC, some amici parties or other entities that are participating in the litigation.  

The fact that the Administrator’s decisions approving the 10-year agreements commit to expend $900 million dollars of funds without producing tangible results for ratepayers is particularly troublesome given Bonneville’s schedule and timeline for concluding its rate proceeding and entering power contracts that implement the TRM.  The existing schedule/timeline for rate development clearly defeats the purpose of the TRM and undermines the ability of utilities in the region to plan responsibly for the future.   Specifically, it requires Salmon River Electric to commit to enter power contracts for load-following, “slice,” “block” and/or other products without any reasonable basis for determining what products/services Bonneville may actually be able to deliver and at what cost.  In fact, in the notice re the TRM that appeared in the Federal Register, it is clear that Bonneville does not intend to comply with the procedural and substantive requirements of the Endangered Species Act, the National Environmental Policy Act and other applicable law.   If the Administrator proceeds on schedule and without completing consultation regarding the effects of the TRM and power contracts on the survival and recovery of listed species, including the destruction or adverse modification of critical habitat as required by law, it will not be possible for Salmon River Electric to make responsible investment decisions.  

I also want to bring to your attention certain proposals that have been submitted by Bonneville and others (including PNGC) in the process currently underway to amend the Northwest Power and Conservation Council’s fish and wildlife program.  These so-called “new era” amendments encourage the Council to wholly incorporate the 10-year funding agreements reached with some---though not all---litigants without the benefit of the federal district court’s review of the 2008 biological opinions. The amendments by Bonneville and utilities also propose that the Council’s fish and wildlife program be reduced to little more than a high-level overview and a set of overly-broad guidelines.  This strategy is offered as a way of limiting the scope and specificity of issues that might be litigated, e.g., in proceedings before the Federal Energy Regulatory Commission or upon petition to the Ninth Circuit under the Northwest Power Act.  The amendments also would confine ratepayers’ responsibility to only those fish and wildlife impacts that are attributed to hydropower but then suggest that the Council abandon the practice of relying on “expert judgment” to assess responsibilities for the impact of hydropower (and other human-caused impacts) on survival/mortality occurring at various stages of species’ life cycles.  

Overall, the proposals by Bonneville and utilities, if incorporated in the Council’s program, will shift the relative responsibility for making necessary improvements in survival/recovery away from hydro operations and harvest and towards habitat.  The Administrator’s discretion and ability to “buy a deal” using ratepayer funds to purchase “forbearance” will be virtually unchecked.  This “new era” will institute a level of venality in the Council’s project selection process that promises to undermine the fish and wildlife program, sabotage regional power planning efforts, and render responsible decision-making at the utility level under the TRM impossible.  It also substantially increases the likelihood that future operation of the federal power system and operation of upper Snake reservoirs will be determined by the federal district court. For your further consideration, please see March 7, 2007 memo from Hon. James A. Redden to counsel (attached).

